
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world byJSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.istor.org/participate-istor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



GOVERNMENT REGULATION OF RAIEWAY 

RATES 



HUGO R. MEYER 



The railway rates of this country consist of a hetero- 
geneous mass of rates that upon superficial examination 
appear to be arbitrary, inconsistent, and grossly dis- 
criminating. But upon examination they prove to be 
not arbitrary but compelled, that is, fixed by competition 
between the railways and the waterways, the competi- 
tion of rival railways, and, most frequently, by the 
competiiton between rival producing centers and dis- 
tributing points. Inconsistent they remain, if tested 
by any single and exclusive standard, for competition 
and the resulting necessity of compromise produce one 
result under one set of conditions, and another result 
under another set of conditions. But, examined more 
carefully, they cease to appear grossly discriminating, 
and prove to be honestly and intelligently discriminating. 
Moreover, they prove to be marvelously well adapted to 
the needs of our country, — if the test of such adaptation 
be the success with which the producers and the traders, 
working under those railway rates, succeed in making 
two blades of grass to grow where one had been grow- 
ing ; succeed in eliminating distance, and in binding 
into a compact trading unit, as well as a political unit, 
our enormous territory with its widely different re- 
sources of soil and climate, as well as of labor and 
capital. 

For eighteen years we have had in force the act to 
regulate commerce, which forbids not all discrimination, 
but only undue and unjust discrimination. Under that 
statute the federal courts have sustained every great 
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American railway rate practice brought before them for 
adjudication ; and the characteristic feature of those 
practices is discrimination, intelligent and honest, made 
for the purpose of meeting the needs of trade and in- 
dustry. More than that, very rarely indeed have the 
federal courts condemned even the specific rates which 
had been made under the rate practices in question. 
There have been taken to the federal courts forty-five 
cases in which the railways have failed to obey the order 
of the Interstate Commerce Commission to desist from 
charging the rate which the Commission had held to be 
unlawful. Thirty-five of those cases have been decided, 
and in thirty-two of these the federal courts have 
held that the order of the Commission had been un- 
lawful, because based upon an erroneous construction 
of the law or upon an erroneous weighing of the evi- 
dence. 

The federal courts have construed the act to regu- 
late commerce, and have weighed the evidence in cases 
brought before them under that act, in accordance with 
the assumption that " commerce, in its largest sense, 
must be deemed to be one of the most important subjects 
of legislation ; and an intention to promote and facilitate 
it, and not to hamper or destroy it, is naturally to be 
attributed to Congress. The very terms of the statute, 
that charges must be ' reasonable,' that discrimination 
must not be ' unjust ' and that preference or advantage 
to any particular person, firm, corporation or locality 
must not be ' undue ' or ' unreasonable," necessarily 
imply that strict uniformity is not to be enforced, but 
that all circumstances and conditions which reasonable 
men would regard as affecting the welfare of the carry- 
ing companies, and of the producers, shippers and con- 
sumers, should be considered by a tribunal a'ppointed to 
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carry into effect and enforce the provisions of the act." 
(162 U.S. 218). " The mere circumstance that there 
is, in a given case, a preference or an advantage, does 
not of itself show that such preference or advantage, is 
undue or unreasonable within the meaning of the act." 
(Id., 220). When tested and weighed by that states- 
manlike principle, our heterogeneous mass of railway 
rates turns out to contain astonishingly few unjust or 
unreasonable rates. That is the meaning of the fact 
that our federal courts have reversed the Interstate 
Commerce Commission in thirty-two of the thirty-five 
cases in which the federal courts have passed upon the 
lawfulness of the orders in which the Interstate Com- 
merce Commission had condemned existing railway 
rates. (From its creation in 1887, until October 1904, 
the Interstate Commerce Commission rendered 297 
formal decisions. Action favorable to the complainants 
was taken in 194 cases. In about 80 per cent, of the 
latter cases the carriers complied wholly or in part with 
the Commission's decision. Forty-three suits have been 
instituted to enforce the orders of the Commission ; 
thirty-five thereof have been finally adjusted.) 

Diametrically opposed to the statesmanlike spirit in 
which the federal courts have construed the act to regu- 
late commerce, and liave weighed the evidence in suits 
brought under that act, have been the principles by 
which the Interstate Commerce Commission has sought 
to construe that act and weigh the evidence. These 
principles, one and all, have meant : not the promo- 
tion of trade, but the restraint and the partial destruc- 
tion of trade and of competition. The Commission has 
said : " To give each community the rightful benefits 
of location ; to keep different commodities on an equal 
footing ; so that each shall circulate freely and in 
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natural volume, and to prescribe schedule rates which 
shall be reasonable and just to both shipper and carrier, 
is a task of vast magnitude and importance. In the 
performance of that task lies the great and permanent 
work of public regulation." (Annual report for 1893, 
p. 100). To carry out that task the Commission at its 
pleasure has read into the act to regulate commerce 
political and economic theories, none of which the Con- 
gress had made a part of the established law of the 
land, and at least one of which is in direct conflict with 
the intentions of the framers of our federal constitution. 
Of one of the orders made by the Commission under the 
influence of those theories, the Supreme Court has 
said :...." The general orders made by the Commis- 
sion, instead of being regulations calculated to promote 
and enforce the express provisions of the act, are them- 
selves laws of wide import, destroying some branches 
of commerce that have long existed, and undertaking 
to change the laws and customs of transportation in the 
promotion of what is supposed to be public policy." 
(162 U.S., 234). This statement of the Supreme Court 
that the Commission's orders had been " laws of wide 
import, destroying some branches of commerce that 
have long existed," brings home to us the tremendous 
significance of the fact that the prescribing of a railway 
rate is a legislative function. That the body endowed 
with the power to fix a railway rate to be substituted 
for the rate that has been found unlawful, is, in fact, a. 
deputy Congress, free to make and unmake the public 
policy as well as the law of the land. The fact that 
such a deputy Congress is called an Interstate Com- 
merce Commision, and that it passes for an adminis- 
trative body, does not abate one tittle its power. 

One of the most serious attempts at legislation made 
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by the Commission has been the attempt to break down 
the so called basing point system. That system was 
alleged to violate the doctrine of the right to the right- 
ful benefits of location. In the course of this attempt 
at legislation the Commission repeatedly has denied 
that right to freedom to trade over the entire area of 
the United States that it was the chief purpose of the 
framers of the constitution to establish. For example, 
the Commission denied the right of the trans-Mississippi 
railways to cooperate with the Pacific coast sugar re- 
finer for the purpose of enabling the latter to sell sugar 
to the Missouri River valley, territory which the Com- 
mission asserted belonged to the Atlantic seaboard sugar 
refiner. 

In connection with the Commission's attempt to break 
down the basing point system, it is instructive to note 
that the Commission nowhere has given us a reasoned 
discussion of the merits or demerits of that system. It 
has contented itself with assuming that the basing 
point system centralized trade, industry and population. 
But in Holdzkom v. Railroad Co. it was obliged to admit 
that it decentralized trade, industry and population, 
and benefited the consumer by promoting competition. 

Another important attempt at legislation made by 
the Commission has been the effort to protect farmers, 
wholesale merchants, manufacturers, and real estate 
operators from those impairments of values and changes 
in the course of trade as well as in the location of in- 
dustries that are an unavoidable incident to progress. 
In the course of this attempt at legislation the Com- 
mission has denied the right of the railways to cooperate 
with the distant producers for the purpose of relieving 
those distant producers of the disabilities under which 
5 
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they had labored before the days of the modern steam 
railway. It also has sought to establish customs bar- 
riers between the several states of the union, denying 
once more the right to freedom to trade established by 
the framers of the constitution. 

Still other attempts at legislation are found in the 
Commission's efforts to regulate the commerce with 
foreign nations. In one case the Commission under- 
took to regulate the terms upon which the American 
miller and the European miller should compete in 
Europe. This particular legislative policy of the 
Commission could be carried out only at the expense of 
the American farmer, that is, at the cost of reducing 
the farm price of wheat. In other words, the Com- 
mission undertook to protect the American milling in- 
dustry at the expense of the farming industry. In 
another case the Commission undertook to supplement 
and re-enforce the customs duties established by the 
Congress. It ordered the railways to desist from 
carrying commodities imported on through bills of 
lading at lower rates than those at which they carried 
similar commodities of domestic origin. Of this attempt 
at legislation, the Supreme Court said that competent 
evidence had been adduced before the Commission that 
if the legislative policy were carried out, it would close 
every steamshp line sailing to and from Baltimore and 
Philadelphia. 

All of the foregoing attempts at legislation rest upon 
the doctrine that railway rates must be based upon 
respective costs of service, that they may not be made 
upon " commercial considerations," i. e., in obedience to 
the competition of the markets. This doctrine shortly 
would lead to the making of rates on the distance basis. 
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and would revolutionize the interstate as well as the 
foreign commerce of the United States. 

Restraint of competition and trade, and disregard of 
the rights of several of the parties to each controversy 
over railway rates, has been the characteristic feature 
of every decision in which the Commission has con- 
demned a great American railway rate practice, and it 
is an illuminating fact, that in the only instance in 
which the Commission justified a great American rail- 
way rate practice — the Atlantic seaboard differentials — 
it had to throw to the winds the principles by means of 
which it had sought to justify the attempts at legisla- 
tion which have just been enumerated. For once the 
Commission proceeded on the theory that trade and 
commerce must be promoted, uot throttled. It 
abandoned completely the doctrine of the right to the 
rightful benefits of location, as well as the doctrine that 
railway rates must be based on respective costs of 
service. It confessed that it did not know what the 
rightful benefits of location were, and that rates based 
on respective costs of service, or on the distance basis, 
would be destructive of trade and competition. It ad- 
mitted that it could do no better than leave the matter 
where the competition of the railways and the markets 
had left it — having assured itself that the compromise 
made under the stress of that competition had been 
honest and intelligent. In short, in the Atlantic sea- 
board differentials case the Interstate Commerce Com- 
mission proceeded on the assumption that trade is to be 
promoted, not destroyed ; and it consequently arrived 
at the conclusion that public regulation can do no more 
than guarantee that the compromises embodied in rail- 
way rates shall be honest and intelligent. 

Had the Interstate Commerce Commission proceeded 
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in all cases upon the statesmanlike principles upon 
which it proceeded in the case just reviewed, it would 
have issued few of the orders in condemnation of rates 
which it has in fact issued. The Commission would 
have sought to regulate the working of the basing 
point system, not to eradicate the system. It would 
not have undertaken to protect farmers, merchants, 
manufacturers and real estate operators from those 
changes in values and in the course of trade 
that are but the common vicissitudes of life. It 
would not have undertaken to promote the fortunes 
of the American miller at the expense of the Ameri- 
can farmer ; nor would it have undertaken to Supple- 
ment the customs barriers erected by Congress. Nor, 
finally, would the Commission now be asking for power 
to substitute a rate for the one that it shall find upon 
examination, to be unlawful. The power to legislate, 
to make and unmake the public policy of our land, is 
not necessary if one desries merely the power to 
correct a rate that has been found to be unreasonable 
upon the weighing of all the facts by a mind free from 
such peculiar political and economic theories as the 
Commission in the past has espoused. The difficulties 
that the Commission has encountered in the past have 
been solely of its own creation. They have been due 
solely to its efforts to read into the act to regulate 
commerce political and economic theories which the 
Congress had not made the established law of the land, 
though it had repeatedly been requested so to to do. 



